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SAMUEL SCHEIN, an atterney, 
Plaintiff-appellant, 
Ve 
V. 8. A. Ot alo, 


Defendants-appellees. 


appeals and seeks review ef the final 9 ef Bas Ke 
T, Buffy, U.S.B.J., endorsed September 9, 1975 on the back of 
defendants! Notice ef stien and Affidavit, "Motion granted 
Se ordered”, which ¢ missed the complaint. 

The grounds stated in the Notice of Metien were r lack 
of jurisdiction over the subject matter” and “for feilure te 
state a claim upon which relief cam be granted”, Plaintiff's 


4 
ccuplaint, consisting ef pages, alleges in the very ist 


paragraph that: “Jurisdiction is feunded en E Section 1346 (2) 
(db), v. 3. Code, which states that the district ceurts shall 
have exelusive jurisdiction ef civil actions en claims against 
the V. 8. fer money damages and for injury by the negligent or 
wrongful ast of any empleyee of government". The 2nd paragraph 
states that: "Plaintiff alleges that there was during the years 
or 1964 and 1965 and thereafter, wrongdoing, corruption and 
the fixing ef a very substantial tax case by President Lyndon 
B. Johnson and by above named defendants, high efficials ef 
the Internal Revenue Service, against the interests əf the 
v. 8. government and the plaintiff, a claimant for reward“. 
At the top of the lst page ef the complaint, alengside of the 
| caption, it is stated that: "COMPLAINT pursuant te Federal 0— 
Tert Claims Act, 28 V. S. Code, 02671 ot seq.” Relief can be 
| granted as provided in the Federel Tort Claims Act for money 
dansges and compensation for causing plaintiffts injuries and 
| almost fatal acute heart attack. 
The mein issue and question presented fer review is: / 
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Was Judge Kovim T, Duffy's final decision erronseus? 
This astion is to recover for personal injuries. An 
Administrative Claim Notice, a jurisdictional prerequisite, ag 
stated in 28 U, S. Codo, 02675 (a) aná (b), was served on June 
2, 1975 via certified mail "on Commissioner Donald L. Alexander, 
I. Re S., ari on Edward E. Levi, U. 8. Attorney General”. | 
(Paragraph 3 ef the complain’) June 24, 1975 the complaint 
was filed, summons issued, and served on June 26, 1975 as in~ 
dicated in Appendix docket entry of 7=3=75. Paragraph 8 of 
the complaint, page 2, alleges: “Inevitably, the pressure and 
wrongdoing breught cn and directly produced in the plaintiff 
serious personal injuries, eccurring during the year 1974, 
including malignant tumors and an almost fatalacute heart 
attack”. Paragraph 7 ef the complaint, page 2, alleges: "The 
alleged mistreatment and abuse, the disappointment, aggrava- 
tien and frustration, tegether with the wrongdoing, cerruptien 
and fixing of a milliens ef dollars tax case, engendered, fos+ 
tered and built up inside the plaintiff and served to censume 
him with worry and anxiety". Paragraph 91 «t the complaint, 
page 18 alleges: "Plaintiff's immediate reactien is shown in 
his letter of May 13, 1965 to the N. Y. Ge District Director: 

"Received your letter ef May 10, 1965 and yeu will give 
me a heart attack”, 

"Your letter ef May 10, 15 is cruel and unconscira» | 
able. If your decision stands for the Internal Re- 
enue Service, it is despicable procedure”. 

| Plaintiff did eventually and inevitably suffer and sustain a | 
nearly fatal acute heart attack, myocardial infarct, on Oct» | 
eber 31, 1974, directly attributable te the despicable pres 
cedure and cerruption ef the I. R. S., as will be alleged in 
mere detail hereinafter". Paragraph 127 ef the complaint, | 
page 24, alleges: on March 7, 1974, plaintiff, mo was suf - 
fering from an attack of basic cell carcineme, the develep- — 
ment ef two large malignant tumors, directly attributable te 


the facts alleged in items 123, 124 and 125 abeve, required 
Lo 


and sustained surgical excise operation by a dermateligist, 


leaving a permanent scar on his body, alengside the navel, 


about 8 squares inches, which has not fully healed te this date”, 
Paragraph 128 of the complaint, page 25, alleges: "om October 
31, 1974 Plaintiff suffered and sustained an almost fatal 
acute heart attack, a myecardial infarction and a cersberal 
infarct, directly attributable te the facts alleged in items 
123, 124 and 125 above. Plaintiff was rushed in the "nick ef 
time” in emergency by ambulance te Maimenides Mospitel in 
Brooklyn, N. Y. There ne was treated, brought back from un= 
conscieusness, and placed under intensive care for 5 days and 
was required to be hospitalized for a period of 18 days. Me 
was discharged from the hespitel un November 19, 1974 and had 
te remain in his home resting for about another 4 weeks”. 
The prayer for relief, page 26 of the complaint, reads: 
“therefore, ıt is most respectfully prayed ef this Court 
te grent judgment in favor of plaintiff against the defendants 
ia the sum ef $750,000., or in such amount as the Court may 
deem fair, reasonable and equitable, as damages and cempensa=" 
tien fer causing plaintiff's injuries and heart atteck, and 


prays for such other and further relief as the Court may deem 


just and proper". 

Upon receipt in the mail on August 14, 1975 of derendents! 
Jotice ef motion to dismiss, Affidavit with Exhibits A, B ari 
C, and Memorandum with citation Exhibits A an d B, plaintiff 
arranged on adje rned date of the motion returnable en August 
26, 1975 „ September 9, 1976, at 2:15 P. Me Plaintiff's 
letter to the Ceurt, dated August 14, 1975, confirmed the ad- 
jeurmment, and in addition, “most respectfully prayed ef the 
Court that »laintiff be permitted te argue in epposition to 
the motiem te dismiss the complaint". (Letter, 814-76, in 
docket filed papers) 

Defendants! Affidavit em the Motion te dismiss, has at- 
tached Exhibit A, a copy ef „ "filed by Samus] Schein 


| 
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on February 22, 1972 in the United States District Court fer the 
Eastern District ef New York". Attached also as Exhibit Bis a 
copy of "the cemplaint filed by Samuel Schein on Karch 14, 1975 
in the Eastern District after Judge Neaher's dismissal ef the 
first complaint". Attached alse as Exhibit C "is the Order of 
Dismissal signed by Judge Neaher, dismissing this second com- 
Paint.“ Defendants! Memorandum Filed 8-13-75 consists of IM 
13 pages, 7 pages being captioned as "Statement ef Facts” and 
balance ef 6 pages being captioned "Argument". Attached to the 
Memorandum are copies of 2 caso citations marked as Exhibits 
A and B. Defendants have misconstrued the gravamen of the 
complaint te recover for personal injuri as “attempts te eb» 
tain informant!s rewards fer information allegedly provided 
the IRS". Defendants! version, "Statement ef Facts”, is dis- 
terted and makes untrue assumption that "Plaintiff is new ence 
again in Federal ceurt seeking review of these discretionary 
decisions te deny his reward claim”. Defendants have mis- 
takenly proceeded on the basis that "His action was baced on 
the same facts as are pleaded in the present compleaint™ and 
| that "The pleaded facto however, were essentially the same as 
in the first action". Defendants! "Argument" states POINT I 
and POINT II, which are the same as the greunds related in 
the Notice ef Motion. POINT I is subdivided as follows: 


A. The Bar of Sovereign Immunity. 
B. Ne Jurisdictien Over Tert Claim. Thereunder, the 


statement that “The wrongful act er emission that is alleged 
te have caused plaintiff's injury is the denial ef his claim 
fer reward” is incorrect. 

| C. Ne Other Jurisdictions] Basic Fer Plaintiff's Claim. 

| POINT II relates a series ef untrue — — AR as: 

| "pirst, plaintiff's owa pleadings make clear tha? he 

| has previeusly litigated the samo mattern now raised” and va 

| “Principles ef res judicate and collateral esteppol prevent k N 

| relitigatien ef this re a seeking at | 

| age 


| 
| 
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plaintiff's supposed tort claim indicates that he has not 
steted a tert claim at 211", ‘Defendants! legal reasoning 
mu that plaintiff's claim "If viewed as a tort, presupposes 
some duty owed by defendants to him arising out ef his olaim- 
ed 40 reward, felleved by his men=seguitur conclusiem that 
"Since as a matter ef law no such duty is owed, plaintiff has 
failed te state a claim upon which relief can be granted” is 
all wreng. Plaintiff prepared his Affirmation Opposing Motion 
To Dismiss, dated September 8, 1975, comsisting of 14 pages, 
which refuted item by iter each ef the matters stated in the 
defendants! moving papers. 

Om September 9, 1975 at 2:15 P, Me, the adjeurned date 
ef the Motion to Dismiss, plaintiff presented himself at Judge 
Duffy's chambers, ready te argue in opposition, Plaintiff was 
instructed that the Ceurt weuld net hear any argument. Plain» 
tiff then submitted his l4~page Affirmation in Oppesitien, tos 
gether with the Administrative Claim Notice of 6=2=75. The 
Ceurt's final decision, endorsed om the back ef the Netice ef 


Me ti en, "Motion Granted. Se ordered“, is dated September 9, 
1975. Apparently, no consideration was given te plaintiff's 
Opposing Affirmation. 


ARGUMENT. 

In summary, defendants held and insist that plaintiff's 
complaint aims and attempts to obtain infermant's rewards for 
information furnished to the I. R. S., while Plaintiff knews 
that his actien is brought te recover for personal injuries 
pursuant te The Federal Tort Claims Act, 28 V. 8. Code, @671 
et seq. and as authorized by Section 1346 (2) (b),V. S. Code. 

This Ceurt ef Appeals is most respectfully referred te | 
plaintiff's Affirmation in Opposition, consisting ot aa pages, 
Appendix docket entry ef 9-11-75, which covers explicitly 4 
of the items raised in defendants’! moving papers. Plaintiff 
proceeds herein to quote from said Affirmation in Oppesitien. 

E. | 


| 
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The last 2 sentences, item 2, page 1, Affirmation, are: 


"The Complr‘ ıt ef February 22, 1972 contained no state- 
ment, allegatiem or claim as to personal injuries. Im fact, 
the personal injuries complained ef specifically, ulcers and 
body skin carcinoma, cereberal infarction and acute myocard- 
ial infarction, actually occurred during the year 1974.” 


In item 3, pages 1 and 2, Affirmation, as to plaintiff's 
former Cempleint of March 14, 1975, it is strced starting with 
2nd sentence on page 2, as follews: 


"Plaintiff must stress that the pressat Complaint alleges 
and preceeds ac a completely, pure tort action and plaintiff 
has specifically withdrawn and eliminated any claimed osuse ef 
action based upon expressed or implied contract. A reading of 
Judge Neaher's order, dated June 3, 1975, submitted as Exhibit 
C by the defendants, shows that plaintiff “having acknowledged 
by affidavit dated May 29, 1975 and orally before the court 
that he was withdrawing his original actien herein and seeking 
leave to file an amended complaint stating a cause ef actien | 
cognizable under the Federal Tert Claims Act”. Judge Neaher 

ed that said “plaintiff's action herein be, and it is here 
by, dismissed pursuant te Rule 12(h) (3) due te this Court's 
present lack of subject matter jurisdictien ever such actien”; 
It appears that the Court felt that there was a lack ef present 
subject matter jurisdiction because plaintiff then had not | 
filed an administrative claim, in accordance with 28 V. 8. Code 
@2675 (a) and (b), a jurisdictiemal prerequisite. In the 
present Complaint, as alleged in paragraph 3 thereef: "An 
administrative claim, in accordance with 28 Y. 8. Cede 
€2675 (a) and (b), a jurisdictional prerequisite, was filed 
via certified mail on June 2, 1975 on Commissioner Donald Le 
Alexander, I. R. Se, and en Edward XN. Levi, U. 3. Attorney 
General.” 
TOO 

In item 4, pages 2 and 3, Affirmation. as to defendants' 


Memorandum, feot-nete en page 9 thereof urges that subject 
matter jurisdiction is lacking because pluintiff has failed te 
file his administrative claim “and receive a denial, or wait 
six months without receiving a decision”, it is stated, page 3: 


"Under the circumstances herein, plaintiff felt that 
denial of his matter as an administrative ela! was a fore- 
gone conclusion., To wait another six months. «ftor so many 
years, fer a denial decisien, appeared to be useless and un= 
necessary, Plaintiff meved to follow promptly the provision 
as stated @2675 (b), that “The olaimant, however, may upon 
fifteen days written notice, withdraw such claim from consid- 
eratien ef the federal agency and commence action thereon.” 
In item 11 ef his Netice of Administrative Claim, plaintiff 
stated: "hereby gives written notice that after 15 days, vy | 
June 20, 1975, he will withdraw this claim frem consideration | 
ef the federal agency and commence actien under The Federal 
Tert Claims Act, 28 V. S. Codo, §2671 e+ seq." 


In item 5, pages 3 and 4, Affirmation, as to defendants! | 
"Statement of Facts“, it is stated as follows: 
"Plaintiff has set forth in his 134 paragraph Complaint, | 


as vest he coula, a chronological recitnl of the facts and 
taxlled out conclusively the leng list of acts of wrongdoing 
«nd corruption on the part of the I. R. 8. and President 
Jerson. This was not done to “spells out in elaborato detail 
his attempts to obtain informant!s rewards for information 
allegedly provided the IRS". The reference again to plain- 
tif Ts two "separate lewsuits” is intended te impress and mis. 
lea: tm this Court into viewing the present case as the same 
er similar to the previous actions, This is not the fact, 

and defendants statement that plaintiff is now “seeking ro- 
view ef these discretionary decisions to deny his reward claim" 
is completely witheut foundation. Plaintiff's instant Cemplaint 
newhere mentions any review of decisions, discretionary er 
ocherwise.™ 


In item 6, page 4, Affirmation, last 2 sentences item 6, 
it is stated: 


"Defendants! statement that: "His action was based on the 
same facts as are pleaded in the present complaint? is simply 
not true. The February 22, 72 Complaint nowhere mentiens 
any cause ef actien for personal injuries, and Judge Neaher's 
decision did not encompass dismissal of any personal injuries 
clain. 


In item 7, page 4, Affirmation states as follews: 


“the March 14, 1975 Complaint did contain a cause ef 
action for personal injuries based on a most*despicable abuse 
ef power and of discretion by the Internal Revenue Service and 
by President Johnson“. But nowhere therein was there an ale 
legatien as te negligent wrongdoing, as is erroneously stated 
in defendants! Memorandum, top ef page 7. It so happens that 
wrongdoing and corruption are the essential ingredients in 
the present action. Agein, the defendants! statement that 
"The pleaded facts, however, were essentially the same as in 
the first action” is incorrect.” 

"Defendants! belaboring ef the dismissal of both prier 
Complaints is unwarranted, because neither dismissal is bind= 
ing as to the present Complaint, which is for personal injuries 
caused by defendants! wrongdoing and cor”uption.” 


In item 9, page 5, Affirmation, as to defendants! Peint I, 
A, of tae Memorandum, "The Bar of Sovereign Immunity", it is 
stated as follows: 


"Pleintiff's Complaint is founded specifically em wrong» 
doing and cerruptien by the IRS and by President Jehnsen. It 
is submitted thet acting wrongfully, wrongdoing and corrupt- 
tien, do not fall within the scope ef the efficial functions 
of the IRS er of the President, « e « e eStetutery grant spo- 
cifically is followed, as appears from the very lst peragraph 
ef the Complaint and the descriptive words alongside the cap- 
tien ef the action: “COMPLAINT pursuant to Federal Tort Claims 
Act, 28 J. 8. Code, 2671 et sea." 


Im item 9, pages 5 and 6, Affirmation, as to defendants’ 
Point I, B, of the Memorandum, "No Jurisdiction Over Tort 
Claim, it is stated that: The wrongful act er emission that 
is alleged to have caused Pleintiff's injury is the denial 


ef his claim for reward. 
7 
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Item 9, gage 6, Affirmation, states, 2nd Sentence: et seq. 


"Plaintiff must point out that nowhere in the Complaint 
is there any allegation that the wrongful act causing plain- 
tiffts injuries was the denial of his claim for reward. There 
is a vast difference betweendenial ef his claim fer reward and 
the causes cited throughout the Cemplaint for plaintiff's 
injuries. This Court is most respectfully referred to items 
ef the Complaint: 117, “the Service's offer ef a reward was ia 
fact meaningless and a sham, and that the representation and 
promise of reward served only as an inducement"; 118, mus it 
is alleged that the Service's procedure and eperation in the | 

ef plaintiff's claims for reward were fraudulent and 
dishonest, and did practice and work a fraud upon Claimant, 
who feels terribly victimized thereby; 120, "Worst ef all, and 
oausing most of plaintiff's aggravation, frustration and dis“ 
appointment herein, was the realisation that this millions ef 
dollars tax caso was fixed" by wrongdoing, corruption and 
probably pay-offs to both the Service officials and te Presid+ 
ent Jehnson; 114, “Plaintiff became particularly upset and 
exasperated with the Service's despicable procedure ef shift- 
ing jurisdiction over his claims for reward by the Birecter, MN 
Intelligence Division, from the N. Y. C. Bistrict, to the 
Scranton District, to the Philadelphia District and them back 
to the N. Y. C. District Director. 


Item 9, 2ndparagraph, pages 6 and 7, Affirmatien, states! 


Defendants cite 28 1. 8. C. @2680 that “th provisions 
ef @1346 (b) shall not apply to any claim based upon the ex- 
ereise or performance or tne failure to exercise er perform a 
discretionary function er duty om the part of a federal agency 
er an employee ef the Government”. Defendants go en to dis» 
cuss this exclusionary language ef 28 Y. S. 0. 62680 (a), 
witheut taking ceguizance that plaintiff's Complaint presently 
makes no mention anywhore ef “abuse ef discretion”. + +. «+ # # 
Plaintiff must repeat Cuat this present Complaint is based on 
wrongdoing and corruptien, and “wrongdeing™ is the very werd, 
or engful act“, are the very words stated ir fection 1346 | 
(2) (b). Defendants appear to be arguing that the exolusion- 
ary language ef 28 U. S. C. @2680(a) as to “abuse of diseret- 
icn” should be enlarged to exclude also “wrongdeing, wr | 
act and corruption and Fixing ef cases". It is respec 
submitted that the law excl “abuse ef diseretie is bad 
enough; there is ne such exclusionary provision anywhere ag | 
to “wrongful act”. Perhaps, the defendints are trying to cone 
vince the Court, that the IRS and the President are within | 
their rights and authority even when they act wrongfully, 
corruptly and fix substantial tax cases. 


Item 9, middle of page 7, Affirmation, states: | 
"pefendants cite Mvenne v. I. R. 8. and submit as Exe | 
hibit A with their Memorandum, a 6-page opinion of Judge | 
Robert L. Carter, and state that “Judge Carter's decision ap- 
plies with equal force to the instant action”. The latter | 
decision is clearly distinguishable from , .“intiff's instant | 
Complaint. There Plaintiff claimed he is entitled te a re- | 
ward for supplying information, here piaintiff claims damages | 
for persenal injaries. On page 4 of said opinion, it is stated: 
"By the Federal Tort Claims Act, the V. i. has waived immnit 
with respect to certain actions in tert”, The epinien goes 
te discuss the waiver dcos not apply as to exercise er por- | 
formance or the failure te exercise or perform a discreti 
duty on the part of a federal agency. ‘The key word is Me- 
| eretienary". Plaintiff in the instant action must point out | 
| again that his Complaint is based en wrongiii and corrupt- 
| fem, and not any claim ef “abuse of discretion”. -$- 


Item 10, pages 8 and 9, Affirmatien, states: 


"As to Dofondants! Memorandum, Point Il, page 11, it is 
stated: “plaintiff's own pleadings make clear that he has 
1 previously litigated the same matters now raised”, 
This theme is repeated throughout defendants! memorandum, and 
plaintiff shows conclusively that defendents are wrong in this 
contention. % # + + + The action for personal injuries is 
wholly distinct and separate from the actien em implied con- 
tract and quantum meruit. % Y) + + + Furthermore, the actual 
personal injurics complained of, an almost fatal acute heart 
attack and skin cancer eccurred in the year 1974, se that 
Plaintiff could not possibly have made any claim thereon in 
February, 1972. Defendants! statement thet "Principles ef 
res judicata and collateral estoppel prevent relitigation ef 

s matter” appears te be another unfounded contention, de- 
fendants are assuming and ruling that this Court will agree 
that the matters and issuss ef this Complaint have been pro- 
viously litigated. Fer the reasons advanced by plaintiff 
abeve, im this very paragraph, it is submitted chat the Court 
should find that there has been nọ previous litigatien ef the 
instant Complaint for personal injuries.* 


Item 11, pages 10 and 11, Affirmation, states: 


"Defendants go on to urge that "his cemplaint simply does 
not state a claim upon which relief may be granted”, % % % # 4 
—— are continuing to insist that plaintiff's claim is 

ased upon a purperted right to an informant!s reward", 
Plaintiff has been specially careful not to make any suck al» 
legation in the instant Gomplaiat, and e dees net base his 
Complaint en a right te an informant's reward, and if there 
is any such allegatien in the Cemplaint, he withdraws it cen 
Pletely. # 4 + % % Again, defendants discuss "There is no duty 
ed to a plaintiff to provide a reward”, when plaintiff die» 
evewed and disavows in this Complaint any cause ef action as 
a Glaimant For Reward. Then he goes on with "This legal 
easoning must apply with equal force to bar Mr. Schein's 
slain which, if viewed as a tort, presupposed some duty owed 
by defendants to him arising out of his claimed right te a 
reward”, Ceunsel keeps harping on claimed right to a reward, 
when plaintiff alleges right to a reward is eut of this case. 
However, plaintiff does presuppose a duty and an ebligation 
te him as a citizen and a taxpayer, by the defendants to per- 
form their werk and services to the U. 8. honestly sud proper» 
ly, not wrongfully and corruptly. + # 4 4 » 

"Defendants final statement in their Konorandum that: 
“Since as a matter of law no such duty is owed, plaintiff has 
failed to state a claim upon which relief can be granted” is 
his, counsel's, conclusion, and it is without support er 
foundation herein, Certainly, there is a duty ewed to plain- 
tiff and to ail persons that the defendants, wrking and serv- 
ing the government, operate and perform honestly and properly; 
not wrongfully and corruptly, and not "fix" taz cases. Even, 
a former Claimant Per reward, your plaintiff, an atterney, is 
owed such a duty. + + + „ Section 2677 shows that "The 
Atterne y General, with thea ppoval of the Court, may arbitrate, 
compromise, or settle any claim cognizable under Section 1346 
(2) (b) eo==» after the commencement of an action thereon", 


Item 15, page 12, Affirmation, states: 


"The whole purport of Defendants’! Memorandum is to affix. 
Judge Neaher's decision of the February, 1972 Complaint onto 
plaintiff's present tort action Complaint. The said two 

actions were and are entirely separate and different; the 
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prayers for relief in each instance are clearly distinguish- 
able, In the 1972 case, plainti”* sought “for an allowance 
of compensation and a reward based om the amount of additional 
taxes recovered and a ttributable to the information furnished 
and based on what amount the Court finds that plaintiff earned, 
is entitled to, and should be paid”. In the present Complaint, 
the prayer for relief states: WHEREFORE, it is respectfully 
prayed of this Court to grant judgme in favor of plaintiff 
against the defendants in the sum of y750,000., or in such 
amount as the Court may deem fair, 7 asonable and equitable, 
as damages and compensation for causing plaintiff's injuries 
and heert attack, and prays for such other and further relief 
as the Court may deem just and proper”. 


Item 14, page 12, Affirmation, states as follows: 


"Defendants! Memorandum, bottom of e 4, criticizes 
the fact of plaintiff's submission of his -page Appeal For 
Review And Reconsideration, together with a 12=page Digest And 
Brief, With Extracts, On Appeal, to Honorable L on I. Johnson, 
President of the U. S. A. and to Honorable H. Alan Long, 
Director, Intelligence Division, Internal Revenue Service. 
It is to be noted that President Lyndon B. Johnson, and 
Director, Intelligence Division, H. Alan Long, are named as 
defendants in the present Complaint, Plaintiff believes and 
will show that President Johnson received a contribution ef 
$1,000,000 from the reported corporate taxpayer in return for 
favoring and fixing“ the latter's tax case with the I. R. 8. 
This “fixing” was accomplished through the co-operation of 
Intelligence Director, Mr. Long, the resignation of Mor mer 
Caplin, as Commissioner, I R S., having been compelled by 
the President en May 22, 1964. Back on the date of said 
Appeal, June 1, 1965, plaintiff felt m strongly that he had 
earned a fee fairly and squarely bys erving the best interests 
of the U. S., regardless and despite the “fixing” by the said 
defendants. At that time, it was still within their pover 
te recommend and provide some fee andc ompensation for the 
Plaintiff. Thus, plaintiff tried as best he could, actually 
begged, for reconsideration and the ga granting of some part of 
an allowance and a fee. Plaintiff has related the foregoing 
in order to show this Court the kind of aggravation, pressure 
and frustration he had to suffer and endure in this matter”. 


On October 24, 1975 plaintiff received a letter from 
defendants’! counsel advising that Federal Rules of Appellate 
Procedure require that in civil cases a $250. bend for costs à 
or equivalent security shall be filed by the appellant. 

Om October 28, 1975 plaintiff furnished sad filed 
security for costs on appoal in tho sum of $250., by čoliver= 
his certified check in said amount to the Clerk U. S. Dist:i:t 
Court, Southern District of New York. 

CONCLUSION., 

The decision and Order dismissing the Cauplaint is 
erroneous. Defendants! motion te dismiss should have been 
denied. Plainviff respectfully prays it the decision be 
-10= 


reverssd and that it be Ordered that defendants! motion to 


dismiss be denied; that Plaintiff's Complaint be reinstated; 
chat under the circumstances, this action be re oved from the 
Hon. Kevin T. Buffy, Judge, and be reassigned under the 
random 1.10 Lion process to another J. S. District Court 
Judge, or to Court ef Appeals Judge Harold R, Medina or 
Judge William H. Mulligan, subject to acdeptance on their 
part; that the Defendants be directed to serve and file their 
Answer to the Complaint within 30 days or such other time as 
the Ceurt may deem reasonable, so that this action may pro- 
ceed in regular course; that this matter be set dom for a 
hearing and conference with a view to working out a cumpro~ 

' mise, or settlement, with the approval of the Court; and 
plaintiff prays for such other and further relief as the 
Court may deem just and proper herein, 


Dated: October 28, 1975. Respestfully submitted, 


A lohe loon 


7 ue 
A Appellant pro se 
125 East 13th Street, 
Brooklyn, New York 11226. 


Telephone (212) IN 2-0865 
Carbon vopy To: 


Paul J. Curran 

United States Attorney for the 
Southern District ef N. Y. 

Atterney for Defendants. 

By: William 6. Ballaine 
Assistant U. 3. Attorney 
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lole hs BE 


UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 
C/A docket no. 75-7552 
SAMUEL SCHEIN, an atterney, 


Plaintiff-eppellant, 


Ve Appendix 
J. 8. A. et als; 


Defendants-appellees. 

SAMUEL SCHEIN, Plaintiff, an attorney duly admitted te 
practice in the courts sf the State of New Yu.k affirms under 
penalty of perjury, that the fellewing are the filed papers 
and a copy ef the docket entries in the Bistrict Court as well 
as the final decision ef that court, Hon. Kevin T. Buffy, 

File aumber 75 CIVIL 3061. 
6-2-75 Administrative claim notice served by cert. mail. 
624-75 Filed Complaint. Issued Sunmens. 


7=3='75 Filed summons and return-served Commissioner of 
Internal Revenue, Washe, D. Ce by cert. mail 
#162818 on 6-26-75, Atty. Gene, Washe, De Co 
by cert. mail #162815 on 6-26-75, U. 8. Atty», 
by Fe Lee on 6-26-75. 


8=13=75 Filed Defdte Affidavit and Notice ef Metion fer 
an order dismissing the complaint fer lack of 
jurisdiction. Ret. 8-26-75. 


8-13=75 Filed Defdts Memorandum in support of metien te 
dismiss. 


8=14=75 Plaintiff's letter te the Court "to confirm that 
the motien te dismiss the complaint neticed fer 
8-26=75 is adjeurned te September 9, 1975, at 
2:15 P. M.“ and "In addition, it is mest re- 
spectfully preyed ef the Ceurt that plaintiff 
be permitted to argue in eppositien te the 
motion te dismiss the complaint". 


9=11=75 Filed Pitf!s Affirmation in opposition to defdts' 
Metien to dismiss the complaint. (By Samuel 
Schein, pltff atty. pro se) 


9-10-75 Filed Memor, Endorsed on Notice of Motion filed 
813075. « o o o Motion Granted. Se Ordered. 
Duffy, J. 


10=2="75 Filed Notice ef Appeal to the VS C A for the 
2nd Circuit from the endorsed Order of Hon. 
Duffy. 


Dated: Octeber 28, 1975. 


Samuel Schein 
Appellant pr® se 
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Issues Preposed On Appeal And Fer Review. 
The granting ef the govermunt!s metion te dismiss 


“fer lack ef subject matter jurisdiction and fer failure te 
state a claim upon which relief can be granted“ 18 errene eus. 
The metien sould have been denied. Jurisdiction is founded 
on Section 1346 (2) (b), U. S. Code, that the district courts 
shall have exclusive jurisdiction ef civil actions against 
the V. 8. for money damages and for injury by the wrengtul 
act ef any employee ef goverment. Relief can be granted as 
stated in the Federal Tort Claims Act, 28 U. 8. Code, @2671 
et sed. fer money damages and cenpeasation for causing 


plaintiff's injuries and heart attacke 


Relevant Portions Of The Pleadings And Parts Of 
The Record, Directed To Attention Of The Court. 


IRA eee 

1. June 2, 1975 Administrative claim notice described 
at beginning: "Administrative claim filed pursuant te Federal 
Fert Claims Act, 28 V. 8. Cede, 202675(2) and (b) as juris» 
dictienal prerequisite evidence". Paragraph 1 states: “Over 
a seried ef more than 15 years, plaintiff, as a claimant fer 
reward with the I. R. Se, has been dospicably mistreated and 
abused“, Paragraph 11, the last paragraph states: "Plaintiff 
hereby gives written notice that after 15 days, by June °0, 
1975, he will withdrew this claim from eensideration ef the 
federal agency and commence action under The Federal Tert 
Claims Act, 28 V. S. C. 2671 et sea.” 

2. June 24, 1975 Filed Complaint consisting of 26 pages 
alleging as fellews: 

(1) “Jurisdiction is founded on Section 1546 (2) (b), 
u. 8. Code, which states that the district courts shall have 
exclusive jurisdiction ef civi. actions em claims against the 
v. 8. for money damages and for injury by the negligent er 
wrongful act ef any employee of government", 
ale 


(2) "Plaintiff alleges that there was during the years 


ef 1964 and 1965 and thereafter, wrengdeing, corruption and 


the fixing ef a very sufbstantial tax case by President Lyndon 
3. Johnsen and by abeve named defendants, high efficials ef the 
Internal Revenue Service, against the interests ef the Y. 8. 
government and the plaintiff, a claimant fer reward“. 

Closing paragraph, prayer for relief, states: 

“wherefore, it is most respectfully prayed ef this 
Court te grant judgment in favor ef plaintiff against the 
defendants in the sum ef $750,000., or in such amount as the 
Court may deem fair, reasonable and equitable, as damages and 
compensation for causing plaintiff's injuries and heart attack, 
and prays for such other and further relief as the Ceurt may 
deem just and proper“. 

3. August 13, 1975 Filed Defendants Affidavit and Notice 
of Motion for an order dismissing the complaint, seeking: 

(1) an order + % + + # dismissing the cemplaint for 
lack ef jurisdiction ever the subject matter, (11) an erder 
+... +. dismissing the complaint fer failure te state a 
claim upen which relief can be granted, and (iii) fer such 
ether and further relief as the Court may deem just and proper”, 

4. September 11, 1975 Filed Plaintiff's Affirmation in 
opposition te Motien te dismiss the complaint, consisting ef 
14 pages, showing en page 12 under item 14, as follews: 

"Plaintiff believes and will show that President 
Jehnsen received a contribution of $1,000,000 from the report» 
ed corporate taxpayer in return fer favering and "fixing" the 
latter's tax case with the I. R. 8.“ 


Dated: Octeber 28, 1975. len pz) PESA 
ol Schein 


Appellant pro se 


Te: Paul J. Curran, U. 8. Atty. 
Southern Dist. N. Yo. 

by William 4. Ballaine 

Assistant U. 8. Attorney 


Fur ung. 
Kes 


